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NOTE:  BDA is not a law firm and does not provide legal advice.  The information below comprises BDA’s views on various issues that could affect workplace substance abuse prevention programs and drug testing, and should not be considered dispositive.  Before you undertake any actions regarding these matters, consult an attorney knowledgeable of relevant law.
It has recently come to our attention that a new defense is being raised to counter urinalysis results that are positive for marijuana.  Apparently, some products containing hemp seeds have a sufficient quantity of tetrahydrocannabinols (THC) to be detected in the urine of the consumer.  The consumers of these products allege that they should not be held culpable for the drug use since they did not know that they were consuming a prohibited drug.

As you know, THC is a Schedule I drug, and “any material, compound, mixture, or preparation, which contains any quantity” of THC is included in the Schedule (21 USC 812, emphasis added).  This is in contrast with poppy seeds, the use of which is not prohibited by law.  (Opium, opiates, opium poppies, and poppy straw are Schedule II substances.)

We have had discussions with representatives of the Department of Transportation (DOT) who agree that  the best answer would be for the Drug Enforcement Administration to ensure that purveyors of products containing THC are fully prosecuted and that such products are removed from the market (much as the purveyors of coca-leaf tea with active cocaine metabolites were pursued).  In the interim, however, the issue of the use of such products remains of concern.

It is our position, and that of DOT and the Office of National Drug Control Policy (ONDCP) that a positive drug test that results from the knowing ingestion of a hemp-based product should be treated the same as any drug test that is positive for THC (other than Marinol™).  It seems to us to be disingenuous for a person to assert ignorance as a defense when he or she has knowingly chosen to consume such a product.  This is especially true when the fact that it is unlawful to grow hemp in the United States is included on the packaging, as it is on many of these products.  

We recommend, therefore, that all employers issue a policy advising employees that the consumption of products that may contain THC is prohibited.  Further, the policy should state that a drug test result that is positive for THC will be verified as indicating prohibited drug use, even if the employee asserts that he or she did not smoke marijuana but rather only ate a hemp seed product.  We also recommend that all you ensure that all of your medical review officers (MRO) adhere to this position, and those who refuse to do so should not be permitted by to review tests, whether conducted under Federal authority or that of an employer.

Notwithstanding the above, one additional factor pertaining to hemp seed ingestion must be addressed.  Although the DOT/ONDCP policy states that in no case should an assertion of hemp seed ingestion be used to determine that the individual did not engage in prohibited drug use, we believe that the issue of unknowing ingestion remains.  This is especially true if, as alleged, products such as hemp cheese contain detectable levels of THC.  An individual consuming hemp cheese might be truly unaware of the nature of the product he or she is eating.

We believe therefore, that an unknowing ingestion defense could be considered, but only in the rare circumstance where a MRO receives a statement, sworn under penalties of perjury, from the individual who gave the product to the specimen donor that includes an affirmative declaration that the affiant did not disclose or indicate in any way that the product contained hemp or hemp seed, or that it might put the donor at risk for a positive drug test.  Alternatively, assuming a drug test was verified as positive, the donor could provide the same statement to his or her employer, who would then use the information as a potentially mitigating factor in determining what employment action should be taken based on the drug test.  (Of course, if the test was a DOT-mandated test, and was verified as positive, all regulatory consequences would attach.)

An issue similar to the hemp seed defense is presented by the use of marijuana or other controlled substances under the recently adopted propositions in California and Arizona.  ONDCP and DOT issued a press release on December 12 in which they state that the alleged medical use of marijuana or other Schedule I substances will not provide a basis for a MRO to verify as negative a confirmed positive test result.  Since Schedule I drugs are, by definition, drugs for which there is “currently no accepted medical use in treatment in the United States,” it is the position of the DOT and ONDCP that even use recommended or prescribed by a physician will not be considered a legitimate medical explanation for a positive drug test.  Additionally, employees in safety-sensitive positions remain prohibited from using marijuana or other Schedule I drugs.  

While the issue of Schedule I drug use is largely resolved for employees in the transportation industry, however, it remains open for employers and employees in other industries.  Therefore, we recommend that the following steps be taken by employers:

First, to the extent permitted by law or regulation, the employer should ensure that its employees, especially those in safety-sensitive positions, are required to disclose therapeutic use of Schedule I controlled substances. Any policy requiring such disclosures should also set forth what disciplinary action would follow if an employee fails to disclose such use.  The policy should also state that employees who disclose use of any drug will be required to provide evidence supporting their claim of therapeutic use.  Employees who disclose use of a prescribed controlled substance should be required to submit a copy of the prescription either by bringing in the original prescription before it is filled or obtaining a certified true copy from the dispensing pharmacy.   (These recommendations apply to employers affected by the DOT regulations, as well as to other employers.  Additionally, those employers specifically authorized or required to do so by Federal regulation may wish to consider requiring disclosure of other controlled substances as well.)

If an employee not affected by the DOT policy alleges use of marijuana in California, the employer should require the employee to provide an affidavit signed by the recommending physician under penalties of perjury that includes full information concerning:  the nature of the condition for which the drug was recommended; the physician’s basis for determining that use of marijuana could and should be recommended consistent with accepted standards of medical care; the date of such recommendation; the quantity of the drug recommended to be used; and the termination date of such use, if any.

Second, while it might be controversial, we strongly recommend that an employee who discloses the alleged therapeutic use of marijuana or other Schedule I drug be removed from the performance of duties which could pose a danger to safety while he or she is using the drug, even if the drug is purportedly being used based on a physician’s recommendation or prescription. 

Clearly, if the employee is using a controlled substance at or near the time during which he or she would be performing duties that could endanger safety and the employer has actual knowledge of such use, it must not permit the employee to perform such duties.  In addition, allowing the employee to perform potentially dangerous duties during a course of therapy that includes the unmonitored use of a psychoactive drug (the dosage of which would likely be unknown) would pose an unacceptable safety risk to the public and concomitant liability to the employer.  We believe this would likely be true even if a physician indicates that in his or her opinion the use of marijuana or other drug would not adversely affect safety. 

Following removal of an employee who alleges medical use of a Schedule I drug, an assessment should be conducted to determine the specific nature of the employee’s duties, the employee’s disability (if any), and whether the employee could safely perform his or her duties given the medical condition and drug use.  Given the nature of marijuana and other Schedule I drugs (their significant psychoactive components, potential for abuse, and potentially unregulated dosage), it is likely that this assessment would result in most, if not all, such employees remaining precluded from the performance of safety-sensitive duties while they are using the drugs.  However, this procedure would satisfy the need to ensure individualized consideration in disability cases.

If the employee is removed from the performance of his or her duties, and the assessment indicates that the employee should not be returned to his or her former position, it may be necessary to provide reasonable accommodation to the employee.   Of course, the employee would have to demonstrate that he or she is a person with a disability and thus protected by applicable laws, regulations, and agreements (if any) governing disabilities.  Reasonable accommodation can include placing the employee in a position not requiring the performance of duties affecting safety. This issue should be discussed with labor relations and legal staffs before any actions are taken.

Third, MROs should be advised that if they are presented with a lawful use defense to a positive drug test they should require the donor to provide an affidavit meeting the criteria set forth above.   If, and only if, the donor provides such an affidavit should a medical explanation be accepted and the test result verified as negative.   Although California’s Proposition 215 does not require that the physician make his or her recommendation in writing, there is no bar of which we are aware to the employer requiring written evidence of such a recommendation as a prerequisite for taking action on a confirmed positive drug test.  To the contrary, requiring such documentation is consistent with standard practice for ensuring that reliable evidence is obtained prior to downgrading a test result.

Fourth, with respect to assertions of lawful use in Arizona, the donor should be required to obtain certified true copies of the relevant prescription and concurring opinion, or should provide sufficient information to allow the MRO to obtain such copies directly from the dispensing pharmacy and/or prescribing physician.

Fifth, assuming that an employee’s positive drug test is the result of at least facially lawful use (at issue is still the effect of contradictory Federal statutes), the MRO could verify the test result as negative.  To the extent permitted by law or labor-management agreements, however, the MRO should also determine whether to advise the employer of any potential safety risk posed by the donor’s medical condition and/or use of the drug.   If, for example, the donor’s evidence indicates that the marijuana was recommended or prescribed for relief of symptoms associated with an acute condition, which was resolved at the time of the drug test and which required no further use of marijuana, then the MRO might not need to disclose information to the employer.  On the other hand, if the donor’s disability or disease was permanent or chronic, then the MRO would first assess whether the condition itself posed a safety risk and, further, whether the use of marijuana  or other Schedule I drug (if ongoing) would compromise safety.   

It is our opinion, consistent with the position set forth above, that ongoing use of a Schedule I drug by an employee who is in a position to endanger the employee or others would pose a safety risk warranting notification to the employer.

Sixth, if an employee is removed from his or her duties based on established therapeutic use of a Schedule I drug, the employee should not be permitted to return to his or her duties until the employer has determined that the employee is no longer using the drug.  Although a return to duty drug test cannot be performed under the authority of Federal regulation, the employer should consider requiring a drug test under its own authority.  If such testing is not possible, the employer should ensure that at a minimum a face-to-face assessment is performed by medical personnel acceptable to the employer.

Finally, MROs who are reviewing DOT-mandated drug tests should be reminded that it is vital that they advise every donor with a positive drug test that information regarding the donor’s medical condition may be disclosed to the employer, the DOT, or to the donor’s physician if the MRO feels that the condition could render the donor medically unqualified or that the continued performance by the donor of his or her safety-sensitive duty could pose a significant safety risk (49 CFR 40.33(i)).   If an employee asserts a medical-use defense to a positive drug test and discloses the underlying condition, the MRO would both verify the drug test as positive, and, if a safety concern is raised, also forward the medical information to the appropriate person or office.

New Recommendations for Employers Regarding Alleged Medical Use 

of Schedule I Drugs
On December 30, 1996, the Office of National Drug Control Policy (ONDCP) issued a statement in which it affirmed the primacy of Federal narcotics control laws and reiterated that Schedule I drugs, by statutory definition, have no accepted medical use in the United States.  Based on this unequivocal statement of Federal intent, Bensinger, DuPont and Associates offers the following additional guidance for employers:

· Many employer policies that contain prohibitions on use of specified drugs also contain an exception for use that is authorized or prescribed by a physician.  Other policies only prohibit “illegal” drug use.  Such policies could provide at least a possible loophole through which an employee who engages in medical use of a Schedule I drug could escape sanction.  We strongly recommend that all companies, especially those subject to any Federal antidrug regulation or statute (including Federal contractors), ensure that their policies clearly prohibit any use of Schedule I substances, even if such use has been recommended, approved, or prescribed by a physician. 

· Employees should be advised that the Federal government has taken the position that no physician can lawfully prescribe or recommend use of a Schedule I drug.   Employees should be warned, therefore, that while use of a Schedule I drug in Arizona and California in accordance with the applicable State law might not risk criminal prosecution, such use would still violate the employer’s antidrug policy.  (This assumes, of course, that the policy only excepted from coverage use of a controlled substance pursuant to a lawful prescription or other physician action, or the policy was clarified to ensure that it did not unintentionally provide a medical exception for Schedule I drug use.) 

· In reviewing its policy and in advising its employees, each employer should ensure that it clearly specifies the consequences for use of Schedule I drugs. 

· Employers may choose to impose lesser employment sanctions on employees who can conclusively demonstrate that their use of a Schedule I drug was recommended or prescribed by a physician.  Therefore, our recommendations regarding the evidence necessary to substantiate such a claim and the appropriate steps to take when faced with an employee’s medical use of a Schedule I drug would apply in such circumstances. 

· Because the Federal government has reaffirmed that use of a Schedule I drug is not an accepted medical treatment, it appears that neither the use nor any conditions resulting from such use would be protected by the Americans with Disabilities Act.  However, employers are reminded that the underlying condition for which the drug was allegedly recommended or prescribed may rise to the level of a disability.  Employers should consult with counsel to determine whether and when information regarding employees’ medical conditions can be obtained and the appropriate uses of such information if obtained.

We recognize that even with the statement from ONDCP, some non-regulated employers may feel hesitant about prohibiting employees from using Schedule I drugs when such use has been recommended or prescribed by a physician.  For those employers, we recommend that, at a minimum, the employers follow the guidance previously provided; i.e., disclosure of therapeutic drug use; required documentation to support the assertion of medical use; removal of any employee using Schedule I drugs from any position in which the employee can harm himself or herself or others; individualized review of the employee’s ability to performhis or her job; and return to duties affecting the safety of the employee or others only after the employee has ceased to use the Schedule I drug.
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